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OBSERVATIONS, 


A  pamphlet,  under  the  title  of  "  Objections  to 
"  the  Project  of  creating  a  Vice-chancellor  of  Eng- 
"  land/'  attributed  to  a  gentleman  of  distinguished 
talents,  having  been  circulated  with  the  professed 
object  of  opposing  a  Bill  which  has  twice  passed 
the  House  of  Lords,  and  is  now  in  the  House  of 
Commons,  it  is  material  that  the  necessity  for,  as 
well  as  the  nature  of  the  measure  proposed,  should 
be  fully  understood,  and  the  objections  thus  made 
to  it  fairly  considered. 

In  the  following  attempt  it  has  been  necessary 
to  deal  freely  with  the  opposition  thus  raised  to  a 
measure  originating  in  a  Committee  of  the  House 
of  Lords,  and  there  considered  with  much  delibe- 
ration by  some  of  the  most  experienced  statesmen 
of  the  country,  not  usually  agreeing  in  opinion  on 
political  questions,  but  feeling  strongly  the  griev- 
ance complained  of,  and  anxious  to  remove  it ; 
convinced  of  the  necessity  of  some  measure  for 
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that  purpose,  and  adopting  the  measure  proposed, 
not  as  a  measure  to  which  no  objection  could  be 
raised,  but  as  the  only  measure  suggested  which 
they  apprehended  was  likely  to  remove  the  exist- 
ing and  intolerable  grievance. 

The  writer  of  the  pamphlet  must  be  satisfied 
that  no  want  of  personal  respect  for  him  can  have 
produced  any  freedom  of  expression  used  in  the 
following  pages.  He  apologizes  for  himself,  that 
€C  his  occupations  were  such  as  to  prevent  his  fully 
"  entering  into  the  discussion  of  the  subject." 
This  apology  is  founded  in  truth  ;  and  the  writer 
of  these  Observations  has  also  to  apologize  for 
himself,  that  they  have  been  unavoidably  thrown 
together  in  a  very  short  space  of  time,  and  at 
a  distance  from  every  document  to  which  he  might 
have  referred,  except  the  Report  of  the  Commit- 
tee of  the  Lords,  of  which  he  has  a  printed  copy. 

The  pamphlet,  though  it  objects  to  the  mea- 
sure proposed,  has  not  stated  any  other  measure 
which  may  be  adopted  to  remove  the  evil  which 
the  Bill  was  intended  to  remedy  ;  and,  indeed,  it 
has  scarcely  noticed  the  extent,  or  even  the  na- 
ture of  the  evil ;  objecting  to  the  proposed  remedy 
without  condescending  to  compare  the  force  of 
the  objections  with  the  magnitude  of  the  evil,  or 
to  consider  whether  any  less   objectionable  and 
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equally  effectual  remedy  can  be  proposed.  But 
to  take  a  just  view  of  the  subject,  it  is  necessary 
to  examine  the  nature  and  extent  of  the  evil ;  to 
consider  its  magnitude,  its  importance,  and  its 
consequences,  as  well  as  the  means  by  which  it 
may  be  removed.  It  is  an  old  and  a  wise  saving, 
that  of  two  evils  we  should  choose  the  least  ;  and, 
therefore,  supposing  all  the  objections  made  by 
the  pamphlet  to  the  proposed  measure  to  be  well 
founded  (which,  it  is  trusted,  will  appear  not  to 
be  the  case),  yet,  if  no  remedy  less  objectionable 
can  be  offered,  the  question  will  still  remain,  whe- 
ther the  evil  now  suffered,  or  the  evil  which  the 
pamphlet  suggests  as  likely  to  arise  from  the  pro- 
posed measure,  can  be  deemed  the  greatest ; 
whether  the  one  evil  is  not  clear  and  certain,  and 
immediately  pressing  ;  and  whether  the  evil  sug- 
gested, if  probable,  is  not  still  uncertain  and  dis- 
tant ;  and  if  it  should  arise  to  the  utmost  magni- 
tude supposed  by  the  pamphlet,  whether  it  would 
not  be  a  much  less  evil  than  that  which  is  actually 
suffered.  With  these  prudential  and  important 
considerations,  however,  the  pamphlet  does  not 
deal. 

The  great  and  principal  evil  which  the  Bill  pro- 
poses to  remedy,  is  the  delay  in  proceedings  in 
the  House  of  Lords,  as  the  ultimate  Court  of  ap- 
peal from  all  the  King's  superior  Courts  of  Justice 
in  England,  Scotland,  and  Ireland  ;  a  jurisdiction 
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the  most  important  in  its  consequences  to  the 
whole  administration  of  justice  in  all  the  three 
parts  of  the  United  Kingdom,  designed  to  keep 
all  other  jurisdictions  in  due  obedience  to  the  laws 
of  the  several  countries  to  which  they  respectively 
belong,  and  to  render  the  S}stem  of  laws  adminis- 
tered to  the  people  in  each  country  uniform  and 
consistent  in  itself;  that  all  those  tribunals  may 
know  what  are  the  laws  by  which  they  are  bound, 
and  that  the  Legislature  alone  may  make  laws. 

It  is  impossible  to  view  this  subject  in  its  ex- 
tent without  feeling,  that  if  this  Court  of  ultimate 
appeal  should  be  impeded  in  the  progress  of  its 
decisions  to  such  a  degree  as  should  amount  to  a 
denial  of  justice  to  the  suitor,  the  whole  adminis- 
tration of  justice  in  England,  Scotland,  and  Ire- 
land, may  become,  in  a  great  degree,  a  mockery  ; 
that  just  judgments  may  be  delayed  of  their  effect 
till  their  effect  may  be  lost ;  that  erroneous 
judgments  may  prevail  till  their  reversal  may  be- 
come a  nullity  ;  and  that,  in  doubtful  questions, 
all  the  inferior  tribunals  and  their  suitors  may  be 
kept  in  the  most  distressing  suspense  ;  so  that  at 
length  no  man  may  know  what  the  law  is,  or  whe- 
ther any  effectual  remedy  can  be  obtained  in  the 
clearest  case.  It  may  truly  be  said,  therefore, 
that,  as  far  as  due  consideration  will  permit, 
promptitude  of  decision  is  of  the  utmost  import- 
ance in  this  Court  of  ultimate  appeal. 
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The  constant  attendance  of  the  Lord  Chancellor 
has  been  usually  required  in  this  Court ;  and  tha 
want  of  that  assistance  has  been  most  seriously 
urged,  amongst  many  other  objections,  against 
putting  the  Great  Seal  at  any  time  in  commission. 
Many  circumstances  have  occurred  which  have 
tended  greatly  to  increase  the  business,  and  oc- 
cupy the  time,  of  this  important  Court ;  as  well  as 
to  prevent  the  sitting  of  the  House  of  Lords  on 
appeals  and  writs  of  error  by  the  pressure  of  other 
important  business. 

The  increase  of  trade,  of  manufactures,  of 
riches,  and  of  population,  in  Scotland,  has  pror 
duced  a  great  increase  in  the  business  of  the  Courts 
of  that  country  ;  and  the  Court  of  Session,  the 
superior  Court  of  civil  jurisdiction,  has  recently 
been  divided,  by  the  authority  of  the  Legislature, 
into  two  Courts,  and  various  regulations  have 
been  adopted  to  accelerate  the  proceedings  in  those 
Courts.  The  increase  of  judicial  business  in  Scot- 
land is,  therefore,  unquestionable  ;  and  that  in- 
crease must  produce  an  increase  of  business  in  the 
Court  of  Appeal. 

Similar  causes  have  tended  to  increase  the  busi- 
ness in  the  superior  Courts  in  Ireland  ;  and,  upon 
the  union  of  Great  Britain  and  Ireland,  the  Legis- 
lature thought  fit  to  give  an  Assistant  Judge  to  the 
Chancellor  of  Ireland,  by  making  the  office  of 


Master  of  the  Rolls  in  that  country  (which  had 
been  for  a  great  course  of  years  a  sinecure),  an  ef- 
fective judicial  office,  and  annexing  to  it  the  powers 
necessary  for  exercising  the  duties  of  an  Assistant 
to  the  Chancellor  of  Ireland  ;  and  appeals  and 
writs  of  error  from  the  several  superior  Courts  in 
Ireland  are  by  the  terms  of  the  Act  of  Union  to  be 
decided  by  the  general  judicature  of  the  House  of 
Lords,  now  the  supreme  judicial  assembly  of  the 
United  Kingdom. 

The  Legislature  has,  therefore,  acknowledged 
and  acted  upon  the  increase  of  judicial  business  in 
two  parts  of  the  United  Kingdom  ;  and  it  cannot 
be  imagined  that  the  increase  of  trade  and  manu- 
factures, of  riches  and  of  population,  in  England, 
has  not  been  attended  by  increased  business  in  the 
superior  Courts  of  Judicature  in  England  ;  though 
the  increase  may  not  have  been  so  rapid  and  so 
marked  as  in  Scotland  and  Ireland. 

All  these  circumstances  combined  have  greatly 
increased  the  judicial  business  of  the  House  of 
Lords  ;  and  extended  it  to  such  a  degree,  that  it 
is  manifestly  impossible  that  the  accruing  business 
should  be  despatched,  without  allotting  to  it  more 
time  than  has  hitherto  been  so  employed,  even  if 
the  great  arrear  which  has  incurred  had  not  ex- 
isted. 


Before  the  union  of  England  and  Scotland,  the 
House  of  Lords  in  England  had  no  concern  with 
the  administration  of  justice  in  Scotland  ;  and  for 
many  years  before  the  union  of  Great  Britain  and 
Ireland,  and  especially  during  a  period  in  which 
the  prosperity  of  Ireland  rapidly  increased,  the 
House  of  Lords  of  Great  Britain  was  not  the  Court 
of  appeal  from  the  Courts  of  justice  in  Ireland  : 
but  the  means  of  administering  justice  in  that 
House  was  the  same  before  those  events  as  it  now 
is ;  was  the  same  when  it  had  to  deal  with  the  po- 
pulation of  England  alone,  calculated  at  less  than 
three  millions,  as  now  when  it  is  to  distribute 
justice  in  the  last  resort  to  England,  Scotland, 
and  Ireland,  with  a  population  estimated  at  sixteen 
or  seventeen  millions  ;  was  the  same,  when  Eng- 
land, as  well  as  Scotland  and  Ireland,  was  compa- 
ratively without  trade,  without  manufactures,  and 
poor,  as  now  when  the  trade,  the  manufactures, 
and  the  riches  of  the  United  Kingdom  excite  the 
wonder  and  envy  of  the  world. 

It  cannot  be  supposed  that  the  same  machinery 
will  administer  the  government  of  a  rich  and  po- 
pulous, a  trading  and  manufacturing  country,  as 
has  served  for  the  same  country  when  poor  and 
thinly  inhabited,  without  trade  or  manufacture  ; 
and  in  many  parts  of  the  administration  of  the  go- 
vernment of  the  United  Kingdom,  and  particularly 
in  the  administration  of  justice,  this  has  been  long 
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felt  and  acknowledged.  To  delay  justice  is,  in 
many  cases,  to  deny  justice  ;  and  it  is  one  of  the 
first  duties  of  a  Legislature  to  remedy  such  an 
evil. 

The  delay  of  justice  in  the  House  of  Lords  has 
become  an  evil  of  a  magnitude  demanding  the 
most  serious  attention,  and  the  most  speedy  re- 
medy. The  House,  conscious  of  the  evil,  and 
anxious  to  remove  it,  at  length  appointed  a  Se- 
lect Committee  to  inquire,  and  report  what  mea- 
sures and  provisions  it  might  be  expedient  and  ne- 
cessary to  adopt  and  establish  for  the  more  expe- 
ditious hearing  and  decision  of  causes  brought  into 
the  House  by  appeals  and  writs  of  error.  The 
fact  of  delay,  and  its  evil  consequences,  were  too 
notorious,  and  too  much  the  subject  of  daily  com- 
plaint, to  demand  inquiry.  The  means  of  re- 
moving the  evil  complained  of  were  the  objects  in 
view  of  the  House. 

The  Committee,  after  much  consideration,  re- 
solved, that  in  their  opinion  it  was  indispensably 
necessary  that  a  greater  proportion  of  the  time  of 
the  House  should  be  employed  in  hearing  appeals, 
than  had  been  allotted  to  that  part  of  the  business 
of  the  House  ;  and  that  it  would  be  expedient  that 
the  House  should  sit  for  that  purpose  at  least  three 
days  in  every  week  during  the  session,  meeting  at 
ten  o'clock  at  the  latest  on  each  day,  till   the  ar- 
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rear  which  had  incurred  should  have  been  consi- 
derably reduced  ;  and  subsequently  two  days  in 
the  week  at  the  least,  sitting  at  the  same  hour. 

It  was  obvious,  that  if  the  Chancellor  were  to 
preside  at  these  sittings  of  the  House,  they  must 
necessarily  prevent  the  ordinary  discharge  of  his 
duties  in  the  Court  of  Chancery,  in  which  the 
Chancellor  has  usually  been  engaged  at  the  very 
times  thus  designed  to  be  appropriated  for  the 
despatch  of  judicial  business  in  the  House  of  Lords. 
The  Committee  conceived  that  they  could  not  sug- 
gest a  measure  probably  more  injurious  to  the  ad- 
ministration of  justice  than  to  propose  a  sitting  of 
the  House  in  its  judicial  character,  without  the  as- 
sistance of  the  first  law  officer  of  the  country  ;  and 
they  were  therefore  compelled,  by  the  necessity 
of  the  case,  to  come  to'the  further  Resolution, 

"  That,  as  the  regulation  thus  proposed  would 
"  unavoidably  take  up  a  large  proportion  of  the 
"  time  of  the  Chancellor,  which  would  otherwise 
"  be  employed  in  other  judicial  duties,  it  was  ab- 
"  solutely  necessary  that  some  relief  should  be  at. 
"  forded  to  him  in  the  discharge  of  his  other  ju- 
iC  dicial  duties." 

To  deny  the  truth  of  the  first  proposition  of  the 
Committee,  and  the  necessity  for  the  proceeding 
in  the  House  suggested  in  consequence,  was  im- 
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possible.  The  second  could  only  be  objected  to 
on  one  of  two  grounds — either  that  the  attendance 
of  the  Chancellor  on  the  administration  of  justice 
by  the  Lords  was  unnecessary  ;  or  that  the  Chan- 
cellor could  give  that  attendance  at  the  times  pro- 
posed, without  interfering  with  the  discharge  of 
his  other  judicial  duties. 

The  Committee  felt  the  absolute  necessity  for 
the  attendance  of  the  Chancellor  when  the  House 
should  be  engaged  in  the  discharge  of  its  judicial 
functions  ;  and  the  information  laid  before  them 
was  sufficient  to  convince  them,  that  that  attend- 
ance could  not  be  required  consistently  with  the  due 
discharge  of  his  other  judicial  duties,  unless  as- 
sist nee  should  be  afforded  to  him  in  the  discharge 
of  those  duties  ;  that  is,  the  Committee  were  con- 
vinced that  the  other  duties  of  the  Chancellor  im- 
peratively required  his  attendance  elsewhere  at  the 
times  proposed  for  his  additional  attendance  in  the 
Lords  to  assist  in  the  despatch  of  their  judicial 
duties  ;  and  the  Committee  wanted  no  argument 
to  persuade  them  that  the  Chancellor  could  not  sit 
in  the  House  of  Lords  and  in  the  Court  of  Chan- 
eery  at  the  same  time. 

But  in  the  course  of  the  inquiry  of  the  Com- 
mittee on  this  subject,  it  appeared  to  them  that 
there  had  been  a  considerable  increase  of  the  other 
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judicial  duties  of  the  Chancellor,  taking  into  con- 
sideration all  the  various  duties  of  his  office. 

This  increase  must  be  obvious  to  any  man  who 
will  dispassionately  consider  the  subject.  The  bu- 
siness of  all  the  other  superior  Courts  in  the 
United  Kingdom  has  increased  ;  and  it  would  have 
been  an  extraordinary  exception  to  the  effect  of  the 
causes  of  that  increase,  if  the  business  of  the 
Chancellor  had  not  increased.  It  was  not  necessary 
to  the  propriety  of  the  plan  which  the  Committee 
meant  to  propose,  that  the  business  arising  from 
the  other  judicial  duties  of  the  Chancellor  should 
have  increased.  If  it  had  remained  such  as  it  was 
fifty,  sixty,  or  seventy  years  ago ;  yet,  as  at  that 
time  the  office  of  Chancellor  had  been  universally 
considered  as  one  of  the  most  laborious  in  the 
country,  if  an  additional  attendance  was  to  be  re- 
quired in  the  House  of  Lords  of  two  or  three  days 
in  every  week  during  the  session,  at  the  very  times 
which  had  been  usually  employed  by  the  Chan- 
cellor and  his  predecessors  in  the  discharge  of 
other  duties,  it  was  manifestly  reasonable  that 
assistance  should  be  given  to  him  in  the  discharge 
of  those  other  duties.  It  must  have  occurred  too 
to  the  Committee,  that  the  attendance  of  the 
Chancellor  in  the  House  of  Lords  on  legislative 
and  other  business,  independent  of  his  attendance 
on  their  judicial  business,  had  been  of  late  years 
greatly  increased;  and,  indeed,  that  the  labours 


14 

of  his  office  were  become  such,  that  his  whole  time 
was  already  occupied,  and  that  no  additional  pro- 
portion could  he  given  to  any  business,  without 
neglecting  some  other  duty  which  he  was  bound  to 
discharge. 

The  Committee,  however,  having  found  the 
fact  of  an  increase  of  business  in  the  Court  of 
Chancery  (a  fact  which  it  might  have  been  con- 
ceived was  too  obvious  to  be  disputed,  if  expe- 
rience had  not  proved  that  facts  the  most  obvious 
and  most  notorious  may  be,  disputed),  further 
reported  their  opinion, 

4i  That  not  only  the  judicial  business  of  the 
•'  House  of  Lords  had  so  increased  as  to  require 
"  the  additional  attendance  proposed,  which  would 
"  be  inconsistent  with  the  discharge  of  the  Chan- 
"  cellor's  other  judicial  duties;  but  that  those 
"  duties  had  also  increased,  as  appeared  by  the 
u  statements  in  the  Appendix  to  the  Report ;  and 
"  that  therefore  it  was  expedient,  in  order  to  se- 
"  cure  at  the  same  time  a  sufficient  attendance  in 
iC  the  House  of  Lords  by  the  Lord  Chancellor,  and 
"  sufficient  means  for  carrying  on  the  business  of 
*  the  Court  of  Chancery,  that  an  additional  Judge 
<:  in  the  Court  of  Chancery  should  be  appointed." 

This   Report   was   made  in   May    1811,    after 
considerable  investigation  of  the  subject  ;  and  the 
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remedy  proposed  was  one  which  had  been  un- 
der the  consideration  of  the  late  Mr.  Pitt,  when 
the  business  of  the  House  of  Lords  appeared 
likely  to  increase  to  such  a  degree,  as  to  require 
some  additional  means  to  enable  the  House  to 
discharge  its  various  functions.  He  wished  to 
provide  against  the  evils  which  this  increase  might 
produce,  and  which  it  now  has  produced.  The 
first  suggestion  made  to  him  was,  to  separate  the 
office  of  Speaker  of  the  House  of  Lords  from  the 
office  of  Chancellor,  and  thus  to  enable  the  House 
to  sit  at  all  times  on  judicial  or  other  business, 
without  interfering  with  the  business  of  the  Court 
of  Chancery,  or  with  the  other  duties  of  the 
Chancellor.  But  to  this,  three  palpable  objec- 
tions occurred  :  first,  that  the  person  who  should 
preside  in  the  House  of  Lords,  and  especially  as 
the  Court  of  ultimate  appeal,  ought  to  be  a  person 
whose  education  and  habits,  and  continued  prac- 
tice in  legal  decision,  might  enable  him  to  give 
assistance  to  the  House,  in  the  discharge  of  its 
judicial  functions,  and  occasionally  in  its  le- 
gislative functions;  that  a  man,  so  qualified, 
would  not  readily  give  up  the  office  either  of 
Chancellor  or  Chief  Justice,  or  his  pretensions  to 
either  of  those  offices,  for  such  new  office  ;  and 
that  if  such  a  man  could  be  found,  yet  exercising 
no  judicial  function,  except  in  the  House  of  Lords, 
he  would  (whatever  might  have  been  his  knowledge 
and  experience  before  his  appointment)  gradually 
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lose  that  familiarity  with  business,  which,  as  the 
author  of  the  pamphlet  justly  observes,  is  essential 
to  its  prompt  and  steady  despatch,  as  well  as  to  its 
weight  and  authority  in  public  opinion.  Secondly, 
that  if  the  Speaker  of  the  House  of  Lords  should 
have  been  educated,  and  should  have  even  distin- 
guished himself,  in  the  profession  of  the  law,  he 
could  not,  in  that  office,  be  considered  as  the  head 
of  the  law  ;  that  the  person  bearing  that  character 
no  longer  presiding  in  the  Court  of  ultimate  appeal, 
that  Court  would  therefore  sink  in  authority,  if  not 
in  dignity;  and  the  uniformity  of  decision,  which 
has  resulted  from  the  presidency  of  the  Head  of 
the  Law  in  that  Court  would  soon  be  lost.  Third- 
ly, that  the  office  of  Chancellor  would  suffer  in 
point  of  dignity  and  authority  in  its  judicial  cha- 
racter, at  the  same  time  that,  without  taking  from 
it  other  important  duties,  it  would  remain  the 
first  law  officer  of  the  Crown,  and  the  responsible 
adviser  of  the  Crown,  though  not  of  the  Lords, 
in  matters  of  law ;  a  circumstance  which  might 
produce  the  most  distressing  conflictions  of  legal 
opinions,  and  probably  introduce  party  contests 
into  judicial  decisions. 

These  considerations  induced  Mr.  Pitt  to  lay 
aside  the  idea  of  separating  the  office  of  Chancellor 
from  that  of  Speaker  of  the  House  of  Lords,  and 
to  take  into  consideration  a  plan  similar  to  that 
proposed  by  the  Bill  now  pending  in  Parliament ; 
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and  though  the  plan  was  never  laid  before  him  in 
any  precise  form,  he  approved  of  the  general  out- 
line submitted  to  him. 

The  Report  of  the  Committee  of  the  Lords  was 
agreed  to  by  the  House  ;  and  it  was  supposed  the 
tlouse  of  Commons  would  either  have  proceeded 
on  that  Report,  or  have  instituted  an  inquiry, 
with  the  same  views  as  those  on  which  the  Lords 
had  acted;  But  instead  of  so  doing,  a  motion, 
Was  made  in  the  Commons,  of  a  very  different 
tendency  :  overlooking  the  pressing  evil  (namely, 
the  delay  in  proceedings  in  the  judicial  office  of 
the  House  of  Lords,  and  the  means  of  remedying 
that  evil),  a  Committee  was  appointed  to  inquire 
into  the  causes  of  delay  in  the  proceedings  in  the 
Court  of  Chancery — an  inquiry  wholly  immaterial 
to  the  important  subject  originally  discussed  in  the 
Lords* 

In  Consequence  of  the  institution  of  this  inquiry, 
in  a  great  degree  irrelevant  to  the  object  of  the 
Lords,  a  false  delicacy  induced  a  forbearance  in 
the  Lords  to  press  the  consideration  of  the  Re- 
port of  their  Committee,  and  the  session  passed 
without  further  proceeding*  The  Committee  in 
the  Commons  occupied  the  remainder  of  the 
session  in  pursuing  the  inquiry  in  which  they 
Were  engaged.  They  made  a  Report ;  but  not 
having  come  to  any  conclusion,  a  Committee  for 
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the  same  purpose  was  appointed  in  the  next 
session,  which  employed  itself,  as  the  former 
Committee  had  done,  in  inquiries  little  connected 
with  the  grievance  complained  of  in  the  Lords ; 
and,  towards  the  end  of  the  session,  this  Com- 
mittee also  made  a  Report.  From  these  Reports  it 
is  difficult  to  draw  any  conclusion,  except  that 
there  is  a  great  and  increasing  load  of  business  in 
the  Court  of  Chancery,  occupying  the  whole  time 
of  the  Chancellor  and  Master  of  the  Rolls. 

In  the  mean  while  the  Lords  were  daily  impor- 
tuned by  the  suitors  in  the  causes  depending  be- 
fore them ;  and  the  scandal  to  public  justice  became 
so  intolerable,  that  many  Lords  called  aloud  for 
the  prosecution  of  the  measure  suggested  by  the 
Report  of  their  Committee  ;  and,  in  obedience  to 
that  call,  a  Bill,  similar  to  that  now  depending, 
was  offered  to  the  House,  was  passed  through  it 
ivith  very  little  objection,  and  was  sent  to  the 
Commons.  There  opposition  was  menaced,  and 
some  question  was  made,  whether  the  business  of 
the  Court  of  Chancery  had  increased  or  not — a 
question  bearing  very  little  and  very  distantly  on 
the  subject,  but  well  calculated  to  mislead  those 
who  had  not  considered  the  real  grievance.  The 
parliament  was  prorogued,  and  soon  after  dis- 
solved. 

The  treatment  which  the  Lords  met  with  in 
these  proceedings  was  such  as  might  have  pro- 
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ducedj  in  other  times,  very  strong  resolutions  on 
their  part.     Intrusted  by  the  constitution  with  the 
highest  judicial  duty,  circumstances,  on  their  part 
unavoidable,  had  concurred  to  prevent  Ttheir  due 
discharge  of  that  duty.     Conscious  of  the  evil, 
anxious  to  apply  a  remedy,  and  conceiving  that 
the  evil  could  not  be  removed  unless  the  Legisla- 
ture  would  enable  them    to   take   the  measures 
which     they   conceived    to   he    necessary,     they 
had,    during   two   sessions  of  Parliament,  offer- 
ed their  views  of  the  subject  to  the  considera- 
tion of  the  other  House  of  Parliament,  and  the 
public  at  large ;  and  they  were  left,  during  these 
two  sessions,  exposed  to  the  reproach  of  the  evil, 
and  of  its  continual  increase,  aggravating  its  per- 
nicious consequences,  without  the  possibility  of 
relieving  themselves  from  that  reproach,  except  by 
demonstrations  of  their  willingness  to  concur  in 
efficient   measures   for   the    purpose,  and  at  the 
same  time  pointing  out  what  they  conceived  .to 
be  an  efficient  and  the  only  remedy. 

Indignant  as  those  who  had  been  active  in 
the  former  proceedings  were  at  this  treatment, 
they  determined  to  persevere,  not  doubting  that 
the  voice  of  reason  must  at  last  prevail ;  and  they 
determined  to  bring  forward  the  measure  proposed 
at  the  meeting  of  the  new  Parliament.  Accordingly, 
on  the  second  day  of  the  session,  the  Bill,  which 
had  passed  their  House  in  the  former  Parliament* 
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was  read  the  first  time  in  the  Lords,  and  lias  since 
passed  that  House,  almost  without  objection. 

Such  is  the  history  of  the  Bill  now  depending 
in  the  Commons,  and  it  remains  to  consider  the 
objections  urged  against  it. 

The  pamphlet  already  alluded  to,  under  the 
title  of  "  Objections  to  the  Project  of  creating  a, 
"  Vice-chancellor  of  England,"  and  attributed  to 
a  gentleman  of  great  eminence  in  the  profession, 
who  had  avowed  himself  in  the  former  Parlia- 
ment hostile  to  the  measure,  has  been  circulated, 
as  containing  the  objections  on  which  his  opposition 
was  founded.  With  all  the  respect  due  to  his 
abilities  and  experience,  those  objections,  when 
examined,  it  is  trusted,  can  have  no  weight  in 
opposition  to  the  strong  grounds  on  which  the 
measure  has  been  urged  and  supported, 

This  pamphlet  has  not  suggested  a  decrease  in 
the  business  of  the  Chancellor,  or  indeed  of  the 
Court  of  Chancery,  which  some  of  the  opponents 
in  the  last  Parliament  urged  against  the  measure. 
It  may  therefore  be  presumed,  that,  in  the  judg- 
ment of  the  author  of  that  pamphlet,  this  objection, 
which  had  been  before  unblushingly  urged  by  per- 
sons ignorant  of  the  subject,  with  little  respect  tp 
the  opinion  of  the  Lords  who  had  taken  pains  to  in- 
vestigate it,  and  against  the  evidence  of  the  senses 
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of  all  who  had  any  acquaintance  with  the  business 
of  the  Court  of  Chancery,  and  still  more  of  those 
who  had  any  acquaintance  with  the  business  of  the 
office  of  Chancellor  as  well  as  of  the  Court  of 
Chancery,  may  be  considered  as  abandoned. 

Indeed,  the  business  transacted  in  the  Court  of 
Chancery,  after  the  last  Trinity  Term,  and  which 
occupied  the  time  of  the  Chancellor  till  the  end  of 
August,  sitting,  during  the  latter  part  of  that 
period,  from  ten  o'clock  in  the  morning  till  four 
in  the  afternoon,  and  from  six  o'clock  till  ten  or 
eleven  in  the  evening,  was  of  itself  sufficient  to 
demonstrate  the  falsehood  of  the  assertion,  that 
the  business  of  the  Court  of  Chancery  had  not 
increased.  No  Chancellor  ever  before,  in  the 
sittings  after  Trinity  Term,  sate  so  long,  or  des- 
patched the  quantity  of  business  then  despatched  ; 
perhaps  never  half  that  quantity. 

The  pamphlet  has  now  taken  as  the  principal 
ground  of  objection,  that  the  measure,  if  adopted 
by  the  Legislature,  will  effect  a  more  important 
alteration  than  has  been  made  within  the  memory 
of  any  person  now  living,  in  any  of  our  judicial 
establishments. 

If  this  were  the  case,  the  necessity  for  the  mea- 
sure might  still  require  its  adoption <      JBut  the 
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view  thus  taken  of  the  subject  is  exaggerated  in 
the  extreme, 

The  alterations  which  the  measure  will  effect, 
*o  far  as  the  jurisdiction  of  the  House  of  Lords  is 
concerned,  will  be  simply  to  enable  the  House  to 
do  what  it  is  bound  to  do,  and  in  strict  conformity 
both  with  the  principles  and  practice  of  the  present 
constitution  of  its  judicature  ;  namely,  to  admini- 
ster justice  with  the  assistance  of  the  first  judicial 
officer  of  the  country,  and  to  avoid  the  delay  of 
justice,  which  has  of  late  been  unavoidably  in^ 
curred.  This  cannot  be  deemed  an  innovation. 
It  is  simply  an  increased  exertion  of  ancient  con-, 
stitutional  practice,  called  for  by  imperious  neces- 
sity, and  the  cries  of  those  individuals  who  are 
now  suffering  from  a  gross  and  scandalous  delay 
of  justice. 

So  far  as  the  judicial  functions  of  the  Court  of 
Chancery  are  concerned,  the  measure  is  also  in 
conformity  to  the  constitution  of  the  Court, 
and  to  ancient  practice.  There  has  constantly 
existed,  for  a  vast  number  of  years  j  a  commission, 
authorizing  any  one  of  the  Judges,  with  two 
Masters  in  Chancery,  to  sit  for  the  Chancellor, 
for  his  assistance;  and  thaj  assistance  was  formerly 
often  given,  and  was  continued  till  within  a  very  few 
years.  The  late  Mr.  Justice  Buller,  and  Mr, 
Baron  Thompson,  at  different  times,  frequently 
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despatched  the  business  of  the  Court  for  the  Chan- 
cellor, with  the  assistance  of  two  of  the  Masters* 
In  constitutional  principle,  there  can  be  no  greater 
objection  to  the  assistance  of  a  permanent  Vice- 
chancellor  than  to  the  assistance  of  a  standing 
Commission  of  Judges  and  Masters  in  Chancery, 
That  assistance  has  not  been  given  of  late  years, 
and  can  no  longer  be  given,  because  the  business 
of  the  Judges  is  so  increased,  that  they  have 
scarcely  time  to  discharge  their  own  important 
duties. 

'The  measure,  therefore,  as  to  the  Court  of 
Chancery,  will  effect  no  alteration  inconsistent 
with  constitutional  principles  or  ancient  practice. 
On  the  contrary,  it  is  warranted  by  both.  It  is 
also  proposed  to  give  to  the  new  office  power  to» 
make  orders  in  bankruptcy— -a  power  already  given, 
by  Act  of  Parliament*  to  the  Master  of  the  Rolls 
in  Ireland. 

When  the  Legislattife,  after  the  Union  of 
Great  Britain  and  Ireland,  thought  fit  to  make  the 
office  of  Master  of  the  Rolls  in  Ireland  an  effective 
judicial  office,  assistant  to  the  Chancellor  of  Ire- 
land, instead  of  a  sinecure  in  the  hands  of  the 
Earls  of  Carysfort  and  Glandorc ;  no  person 
thought  of  contending  that  that  measure  was  un- 
constitutional, or  tended  to  effect  any  important 
change  in  the  administration  of  justice,  except  as 
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it  tended  to  expedite  the  administration  of  justice. 
It  was,  indeed,  urged,  with  something  of  party 
animosity  against  the  Noble  Earl  who  then  held 
the  great  seal  of  Ireland,  that  it  might  tend  to 
throw  the  business  of  the  Court  into  the  hands  of 
an  inferior  officer  ;  but  experience  has  proved  the 
contrary.  The  business  of  the  Court  of  Chancery 
of  Ireland  has  ever  since  fully  engaged  and  fully 
employed  the  time  of  the  Chancellor  of  that  coun- 
try, whatever  assistance  may  have  been  given  by 
the  Master  of  the  Rolls. 

In  Scotland,  indeed,  a  change  Was  at  one  time 
in  contemplation,  which  would  have  made  a  vast 
alteration  in  the  judicial  system  established  in  that 
country ;  but  even  the  more  moderate  plan  at  length 
fedoptedj  and  particularly  the  division  of  the  Court 
of  Session  into  two  distinct  Courts^  effected  a 
considerable  alteration,  not  warranted  by  the  con-* 
stitution  of  the  Court,  or  by  any  practice,  though 
fully  warranted  by  necessity.  However,  the  objec- 
tion made  to  the  measure  adopted  was,  not  that  it 
went  too  far5  but  that  it  did  not  go  far  enough. 
The  beneficial  effects  of  the  change  made^  have 
fully  justified  its  adoption. 

Having  thrown  out  the  alarming  charge  of 
important  alteration,  the  pamphlet  proceeds  to 
assert,  "  that  the  subject  has  hitherto  scarcely  un^» 
u  dergone   any   examination."     This  is  a  pretty 
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strong  imputation  on  the  Lords,  who  have  had 
the  subject  so  long  before  them,  and  whose   at- 
tention has  been  almost  daily  called  to  it  by  the 
importunity  of  suitors  praying  for  the  despatch 
of  their  causes.     It  is  also  a  strong  imputation 
on  the   public   at  large,    who  have  likewise  had 
the  subject  fully  laid  before  them,  for  a   consi- 
derable time.     It  is  also  surely  some  imputation 
on  the  late  House  of  Commons,  called  upon  so  dis- 
tinctly as  they  were  to   take  the  matter  into  their 
consideration.     But  the  whole  has  been  in  truth 
examined  and   considered  by    many,   particularly 
by  professional  men,  for  a  number  of  years  past ; 
and  especially  since  the  Union  with  Ireland,  when 
even  a  greater  increase  of  the  judicial  duties  of  the 
Lords    was  apprehended   than  has  actually  hap- 
pened from  that  quarter.     The  result  has  been  an 
universal  concurrence  in  the  opinion  that  some- 
thing was  necessary  to  be  done,  doubt  as  to  what 
that  something  should  be,  and  debate  on  the  plans 
offered  for  the  purpose.     The  subject  has,  there- 
fore,   undergone    much  examination,    and  for  a 
great  length  of  time. 

It  is  remarkable,  that  after  this  strong  asser- 
tion, that  the  subject  has  scarcely  undergone  any 
examination,  the  pamphlet  does  not  proceed  to 
examine,  much  less  to  dispute,  the  most  im- 
portant part,  namely,  the    necessity  of  securing 
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a  sufficient  attendance,  by  the  Chancellor,  upon 
the  House  of  Lords,  to  enable  that  House  pro- 
perly to  discharge  its  judicial  functions;  the  im- 
possibility of  obtaining  that  attendance  without 
interfering  with  his  ordinary  attendance  in  the 
Court  of  Chancery  ;  and  the  necessity,  therefore, 
of  providing  for  the  administration  of  justice  in 
that  Court,  during  the  additional  attendance  of 
the  Chancellor  in  the  House  of  Lords.  The 
writer  leaves  these  points  unexamined.  Probably 
he  was  conscious  that  the  Report  of  the  Com- 
mittee of  the  Lords,  to  this  effect,  could  not  be 
disputed.  Does  he  not,  therefore,  in  effect,  give 
up  the  material  part  of  the  question,  and  tacitly  ad- 
mit that  it  is  necessary  that  the  House  of  Lords 
should  decide  the  causes  brought  before  them  ; 
that  the  attendance  cf  the  Chancellor  is  necessary 
for  that  purpose ;  and  that  if  the  Chancellor  shall 
give  that  attendance,  the  business  of  the  Court  of 
Chancery  cannot  be  despatched,  as  it  has  been, 
unless  means  shall  be  provided  for  carrying  on  that 
business  in  his  absence  ?  Does  not  the  pamphlet, 
therefore,  give  up  the  whole  matter  in  dispute, 
except  the  question  whether  the  appointment  of 
an  Assistant  Judge,  as  proposed  by  the  Bill  before 
the  House  of  Commons,  is  the  best  mode  of  pro- 
viding for  the  despatch  of  business  in  the  Court  of 
Chancery,  in  the  absence  of  the  Chancellor  ? 
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Having  yielded  thus  far,  having  admitted  the 
necessity  for  a  greater  attendance  of  the  Chancellor 
in  the  House  of  Lords,  an  attendance  at  those 
times  when  he  now  usually  sits  in  the  Court  of 
Chancery,  and  the  necessity  for  providing  a  sub- 
stitute  to   supply  the  defect ;    surely  the  writer 
ought  not  to  have  contented  himself  with  quarrel- 
ling with  the   substitute  proposed,  without  pro- 
posing a  better  substitute.     The  old  saying,   Of 
two  evils  choose  the  least,  has  been  already  al- 
luded to.     The  necessity  for  the  attendance  of  the 
Chancellor  elsewhere   is  an   evil ;  but  as  it  is  a 
necessity,  the  evil  cannot  be  avoided.     Some  re- 
medy must  be  sought  for  that  evil.     A  remedy  ia 
proposed,    by    the   appointment   of  an    Assistant 
Judge :    that  remedy,  says  the  writer,  is  an  evil. 
Be  it  so;  but  will  not  the  utter  denial  of  justice, 
in  the  Court  of  the  last  resort,  be  a  greater  evil  ? 
and  if  that  evil  should  be  avoided,  by  the  attend- 
ance of  the  Chancellor  in  the  House  of  Lords, 
and  no  effectual  measure  should  be  taken  to  sup- 
ply   his  unavoidable  absence  from  the  Court  of 
Chancery,  will  not  the  want  of  such  a  measure  be 
a  greater  evil  ?     Admitting,  therefore,  every  thing 
alleged  in  the  pamphlet  to  be  just,    still,  if  the 
writer  cannot  suggest  a  better  measure  than  that 
proposed,  the  original   evil   must  remain,  or  the 
measure  proposed  must  be    adopted.     It   is  not 
sufficient  to  say,  that  it  would  be  better  if  the 
Chancellor  could  give  the  additional  attendance 
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required  in  the  House  of  Lords,  and  also  trans- 
act all  the  business  of  the  Court  of  Chancery. 
The  thing  is  impossible.  It  might  be  said  with  as 
much  propriety,  that  it  would  be  better  if  a  great 
general  could  be  in  all  parts  of  his  extended  com- 
mand at  the  same  time,  and  see  to  every  thing 
himself;  but  as  that  cannot  be,  we  must  be  con- 
tent to  allow  him  the  assistance  of  others,  most 
of  them  perhaps  his  inferiors  in  abilities,  in  know- 
ledge, and  in  experience,  but  acting  usefully  under 
his  control. 

When,  however,  the  observations  which  the 
writer  of  the  pamphlet  has  made  on  the  very  nar- 
row part  of  the  subject  which  he  has  ventured  to 
touch  upon,  namely,  the  propriety  of  the  substi- 
tute proposed,  by  the  appoinment  of  a  permanent 
Assistant  Judge,  is  examined,  it  will  be  found  that 
his  objections  amount  to  no  more  than  this — either 
that  the  principal  will  become  ignorant,  because 
he  has  an  assistant,  or  that  the  assistant  may  not 
have  the  abilities  and  the  knowledge  of  the  princi- 
pal. Thelatter  is  certainly  probable  at  all  times,  and 
at  the  present  moment  most  probable ;  for  where 
shall  we  hope  to  find  the  abilities,  the  knowledge, 
and  the  experience  of  Lord  Eldon  ?  This  objection, 
if  it  can  have  any  weight,  must  therefore  be  admit- 
ted. But  why  the  principal  is  to  become  ignorant, 
because  he  has  an  assistant,  is  what  the  pamphlet 
has  not  shown ;   and,  on  a  little  examination  of 
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what  has  been  asserted  on  the  subject,  it  will 
appear  that  the  assumptions  on  which  those  as- 
sertions have  been  made,  are  not  founded,  and 
that  the  conclusions  drawn  from  them  are  utterly 
unwarranted. 

The  pamphlet  assumes,  that  if  the  objects  of 
the  proposed  Bill  were  accomplished,  there  would 
necessarily  be  thrown  on  the  new  and  additional 
Judge  a  great  part  (by  which  is  evidently  meant 
almost  the  whole)  of  the  business  of  the  Court, 
which  is  now  done  by  the  Chancellor. 

How  the  attendance  of  the  Chancellor  in  the 
mornings,  for  three  days  in  the  week,  until  the 
arrear  in  the  House  of  Lords  shall  be  considerably 
reduced;  and  afterwards  two  days  in  the  week, 
during  the  session  of  Parliament ;  can  have  this 
effect,  which  the  pamphlet  assumes,  it  remains 
for  the  writer  to  discover. 

The  Court  of  Chancery  now  usually  sits  from 
the  28th  or  2Qth  of  October  till  the  end  of  Au- 
gust, without  any  intermission,  except  short  re- 
cesses at  Christmas,  Easter,  and  Whitsuntide; 
recesses  not  of  idleness,  but  in  which  the  Chancel- 
lor must  frequently  be  engaged  in  looking  into 
authorities  cited  in  arguments  before  him  in  the 
Court,  in  preparing  his  judgments,  and  in  other 
important  official  duties,  for  which  he  has  not 
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had  leisure  during  the  sittings  of  the  Court.   The- 
recesses  of  the  House  of  Lords,  at  those  periods, 
are  generally  as  long  as  those  of  the  Court  of 
Chancery ;  the  Lords  seldom  meet  before  Christ- 
mas, and  have  generally  risen,  except  under  ex- 
traordinary circumstances,    early  in  June.     The 
Chancellor,    therefore,     usually    sits    nearly   five 
months    in  the  year  when  the  House  of  Lords 
is  not  sitting ;  and  during  the  five  months  when 
the   House   of  Lords    usually    sits,    he    will   at 
least  have  as  many   days  to  sit  in  the  Court  of 
Chancery  as  he  will  have  to  sit  in  the  mornings  in 
the  House  of  Lords.     It  is    evident,  therefore, 
that,  if  the  proposed  Bill  should  be  adopted,  the 
Chancellor  may  sit  in  the  Court  of  Chancery  about 
four  mornings  for  every  one  morning  which  he 
will  be  then  called  upon  to  sit  in  the  House  of 
Lords ;  that  is,  his  attendance  on  the  Court  of 
Chancery  may  be  compared  with  his  attendance 
on  judicial  business  in   the  House  of  Lords,  as 
four  to  one ;  and  when  the  present  arrear  in  the 
Lords  shall    have  been  sufficiently  reduced,    his 
attendance  ip  the  Court  of  Chancery  may  be  pro- 
portionably  greater.     It   is   not  true,    therefore, 
that  the  proposed    Bill    will   have   the   effect  of 
throwing  the  business  of  the  Court  of  Chancery 
principally  on  the  Assistant  Judge,  whiph  is  the 
prominent  assertion  in    the  pamphlet,    and   the 
foundation  on  which  the  greater  part  of  the  argu- 
ment which  it  contains  is  built. 
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The  pamphlet  proceeds  to  divide  the  business 
of  the  Chancellor  in  the  Court  of  Chancery  under 
three  heads : 

Tirst,  the  hearing  of  causes,  either  originally 
or  upon  further  directions,  on  pleas  and  demurrers, 
or  on  exceptions  to  the  reports  of  Masters. 

Secondly,  the  interlocutory  proceedings  of  mo- 
tions and  petitions. 

Thirdly,  the  review  of  the  decrees  of  the  Mas- 
ter of  the  Rolls  upon  appeal. 

The  last  is  considered,  by  the  author  of  the 
pamphlet,  as  at  present  occupying  a  small  portion 
of  the  time  of  the  Chancellor  ;  but  the  number  of 
appeals  from  the  Rolls  is  stated  to  have  increased 
— a  strong  proof  that  the  business  of  the  Court  of 
Chancery  has  increased. 

This  part  of  the  business,  whatever  may  be  its 
extent,  must  be  done  by  the  Chancellor  himself, 
and  not  by  his  assistant. 

The  hearing  of  motions  and  petitions  is  repre- 
sented as  engrossing  much  of  the  Chancellor's 
time ;  but  it  is  represented  as  occupying  much 
less  time  than  the  decision  of  causes.  If  the 
writer,  of  these  pages   is  not  misinformed,    the 
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hearing  of  motions  and  petitions  took  up  almost 
the  whole  of  the  Chancellor's  time,  during  the 
sittings  after  last  Trinity  Term,  till  the  close  of 
business  ;  that  is,  during  the  last  week  in  June^ 
and  the  whole  of  the  months  of  July  and  Au- 
gust ;  and  that,  during  the  latter  part  of  that 
time,  the  Chancellor  sate  in  the  evenings  to  a 
late  hour,  as  well  as  in  the  mornings  ;  and  that 
such  was  the  pressure  of  business  on  motions^ 
that  during  this  whole  period  the  Chancellor 
could  only  employ  one  or  two  days  in  hearing 
causes,  instead  of  ten  or  twelve  days  actually  ap- 
pointed for  that  purpose.  And  if  the  writer  of 
these  pages  is  not  also  misinformed  with  respect 
to  the  business  of  the  Court  at  other  times,  it  is 
not  true  that  the  time  occupied  in  hearing  motions 
and  petitions  bears  the  disproportion  to  the  time 
occupied  in  the  hearing  of  causes,  which  the 
pamphlet  appears  to  insinuate. 

But  whatever  may  be  the  proportion,  unless 
motions  and  petitions  are  far  less  numerous  than 
they  w€re  twelve  or  fourteen  years  ago,  it  would 
by  no  means  follow  that  the  proposed  Assistant 
Judge,  if  appointed,  would  principally  have  to 
relieve  the  Chancellor  in  the  despatch  of  business 
described  under  the  first  head  ;  that  is,  in  hearing 
causes,  pleas,  demurrers,  exceptions,  and  further 
directions,  as  stated  in  the  pamphlet.  On  the 
contrary,  as  the  Master  of  the  Rolls,  formerly  (re- 
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<juently,  and  still  occasionally,  has  assisted  the 
Chancellor  in  hearing  motions,  so  it  would  more 
naturally  fall  to  the  proposed  Vice-chancellor  to 
do  the  same.  And  here  again  a  proof  occurs  of 
the  increased  business  of  the  Court.  The  Masters 
of  the  Rolls  formerly  had  leisure  to  assist  the 
Chancellor  in  hearing  not  only  motions  but  causes, 
for  the  Chancellor  ;  and  now  the  time  of  the  Mas- 
ter of  the  Rolls  is  generally  so  occupied  by  the 
business  immediately  before  him,  that  he  cannot 
reasonably  be  expected  to  give  that  assistance. 

•  It  is  evident  t©o,  that  great  advantage  would 
have  been  derived  to  the  suitors  of  the  Court  of 
Chancery,  if  the  proposed  measure  had  been  car- 
ried into  execution  before  the  sittings  after  last 
Trinity  Term;  for  then  the  Assistant  Judge  might 
have  been  employed  in  despatching  such  motions 
as  might  have  been  despatched  by  the  Master  of 
the  Rolls  sitting  for  the  Chancellor,  if  the  Master 
■of  the  Rolls  had  not  been  otherwise  engaged,  and 
the  Chancellor  might  have  employed  those  ten  or 
twelve  days  in  hearing  causes,  exceptions,  and  fur- 
ther directions,  which  were  occupied  in  motions ; 
and  the  business  which  might  thus  have  been  des- 
patched would  not  have  stood  over,  as  it  did,  to 
the  following  Michaelmas  Term  : — a  strong  proof 
how  advantageous  the  proposed  measure  would  be 
to  the  suitors  of  the  Court  of  Chancery,  and  parti- 
cularly in  the  hearing  of  causes,  exceptions,  and 
further  directions  by  the  Chancellor. 
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Indeed  the  expressions  in  the  pamphlet, 
"  that  perhaps  it  may  be  thought  necessary  that 
"  the  Chancellor  should  be  relieved  from  those 
K  parts  of  his  duty  which  fall  under  the  two  first 
"  heads;  namely,  fir6t,  the  hearing  of  causes  either 
"  originally,  or  on  further  directions  on  pleas  and 
"  demurrers,  or  on  exceptions  to  the  reports  of 
"  Masters ;  and,  secondly,  the  interlocutory  pro~ 
"  ceedings  on  motions  and  petitions,  leaving  him 
€C  to  exercise  only  an  appellant  jurisdiction  in 
"  Chancery  ;'!  and  the  positive  assertion,  which 
concludes  the  paragraph,  "  that  from  the  first  of 
"  these  he  must  be  relieved,  or  the  expedient 
"  must  altogether. fail ;"  are  such  as  it  could  not 
have  been  imagined  could  have  fallen  from  the 
supposed  author  of  the  pamphlet,  and  can  only  be 
attributed  to  the  over-eagerness  with  which  an 
object  is  too  often  pursued  by  the  most  enlighten- 
ed men,  and  to  the  hurry  of  business,  which  pre- 
vented a  cool  consideration  of  the  subject.  The 
case  of  fact,  stated  in  the  preceding  page,  is  a  full 
answer  to  these  observations. 

But  in  truth  all  the  time  which  the  Chancellor 
now  gives  to  the  business  which  has  been  arranged, 
under  the  two  first  heads,  during  about  five  months 
in  every  year,  when  the  Court  of  Chancery  sits,  and 
the  House  of  Lords  does  not  sit,  may,  if  the  pro- 
posed measure  should  be  adopted,  be  given,  as  it 
now  is,  to  the  business  thus  excluded  by  the  writer 
of  the  pamphlet,  as  effectually  as  it  is  now  given  ; 
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and  one  half  of  the  remaining  five  months,  in  which 
both  the  House  of  Lords  and  the  Chancery  sit, 
may  also  be  given  to  the  same  business  ;  and  when 
the  arrears  of  the  Lords  shall  be  sufficiently  re- 
duced, two  days  out  of  six,  that  is,  two  thirds  in- 
stead of  one  half  of  this  last  period  of  time,  may 
be  given  to  the  same  business.    . 

The  assertion,  therefore,  which  follows,  "  that 
"  the  measure  proposed  will  divest  the  office  of 
"  Chancellor  of  those  functions  which  have  hi- 
ff  therto  been  considered  as  the  most  essential  to 
"  it,  and  as  constituting  its  nature  and  character, 
"  and  will  leave  the  person  who  holds  the  Great 
{e  Seal  but  in  truth  a  magistrate  of  a  very  different 
u  description  ;  that  he  will  have  a  variety  of  great 
u  and  important  duties  to  discharge;  but  the  least 
"  of  them  will  be  to  transact  the  business  of  the 
"  Court  of  Chancery  ;  and  that  in  the  mean  time 
"  the  ancient  office  of  Chancellor  will  in  effect  be 
"  divided  between  two  Masters  of  the  Rolls  ;"  is 
utterly  unfounded,  except  as  it  states,  and  states 
truly,  that  the  Chancellor  will  have,  as  he  now 
has,  a  great  variety  of  important  duties  to  dis^ 
charge,  besides  the  transaction  of  the  business  of 
the  Court  of  Chancery — duties  of  old  attached  to 
his  office  ;  but  duties,  the  burden  of  which  (in- 
dependent of  his  attendance  in  the  House  of  Lords) 
has  of  late  years  greatly  increased,  so  that  he  can- 
not employ  more  time  than  he  has  hitherto  done 
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in  the  transaction  of  the  business  of  the  Court  of 
Chancery. 

How  is  the  office  of  Chancellor,  by  the  proposed 
measure,  to  be  divested  of  those  functions  which 
have  hitherto  been  considered  as  the  most  essential 
to  it,  and  as  constituting  its  nature  and  character, 
and  leave  the  person  holding  the  Great  Seal  the 
name  of  Chancellor,  but  a  magistrate  of  a  very 
different  description  ?     If  the  duties  of  the  office 
of  Chancellor  were  confined  to  the  sittings  in  the 
Cotirt  of  Chancery  (and  the  writer  of  the  pam- 
phlet must  well  know  that  the  office  of  Chancellor 
has  other  great,  important,  and  characteristic  du- 
ties)— but  if  the  duties  of  the  Chancellor,  as  such, 
were  really  confined  to  sittings  in  the  Court  of 
Chancery,  is  he  to  remain  idle  during  the  period 
of  time  when  that  Court  has  hitherto  usually  sate, 
probably  five   months   in  every   year,  when   the 
House  of  Lords  does  not  sit  ?   Is  he  to  remain  idle 
during  the  three  days,  and  afterwards  during  the 
four  days,   in  every  week,  whilst  the  House  of 
Lords  sits,  when  his  attendance  on -the  judicial 
business  of  the  House  of  Lords  is  not  to  be  re- 
quired ?     And   if  he  shall    sit   in   the   Court  of 
*  Chancery,  as  his  duly  will  require    him   to    sit, 
during  those  periods  of  time,  amounting  at  least 
to  three  fourths  of  the  whole  time  during  which 
the  Court  of  Chancery  has  been  used  to  sit,  how 
will  his  office  be  divided  between  two  Masters  of 
the  Rolls  ?     He  will  have  the  assistance  of  two, 
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permanent  Judges,  Instead  of  having  the  assistance 
of  one  permanent  Judge,  and  of  different  occa- 
sional Judges,  which  all  former  Chancellors,  for 
a  great  length  of  time,  have  had ;  and  the  new 
office  proposed  will  in  no  sort  differ  in  its  nature 
from  the  office  vested  in  the  Commissioners 
named  in  the  ordinary  commission  of  assistance 
to  the  Chancellor,  except  as  it  will  extend  to  mat- 
ters in  bankruptcy  and  other  incidental  jurisdic- 
tions, and  will  be  continually,  instead  of  being 
only  occasionally,  exercised,  which  the  increased  bu- 
siness of  the  Court  of  Chancery  absolutely  requires. 

The  writer  of  the  pamphlet  truly  states,  that  in 
the  administration  of  the  system  of  jurisprudence 
administered  in  the  Court  of  Chancery  as  a  Court 
of  equity,  it  is  extremely  essential  that  the  person 
administering  it  should  be  intimately  acquainted 
with  every  part  of  it,  and  that  he  should  have  all 
its   principles  and  doctrines  constantly  present  to 
his  mind,  and  the  remembrance  of  them  kept  alive 
by  habitual  and  almost  daily  exercise ;  but  surely 
it  is  also  very  important  that  the   person  presiding 
in  the  judicature  of  ultimate  appeal  should  possess 
those  qualifications,  if  that  judicature  is  to  be  es- 
teemed as  the  high  authority  to  which  all  other 
Courts  should  submit.     It  is,  therefore,  essential 
to  the  due  administration  of  justice  in  the  House 
of  Lords,  that  that  House  should  have  the  assist- 
ance of  such  a  person,  and  consequently  that  the 
Chancellor  should  preside  there ;  and  this  is  of 
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itself  a  sufficient  reason  for  rejecting  the  idea  of 
separating  from  the  office  of  Chancellor  the  office 
of  Speaker  of  the  Lords.  But  the  supposition  on 
which  the  pamphlet  proceeds,  that  the  Chancellor, 
if  he  had  an  additionol  assistant  in  the  Court  of 
Chancery,  would  be  "  only  an  occasional  visitor  in 
u  that  Court,  and  would  have  to  refresh  his  me- 
"  mory  by  looking  back  into  records  and  prece- 
u  dents  upon  particular  heads,  just  so  as  to  enable 
M  him  to  decide  in  the  course  of  a  year  a  few 
"  causes  on  appeals,"  appears,  from  what  has  been 
stated,  to  be  utterly  unfounded.  Surely  constant 
attendance  in  the  Court  of  Chancery  during  five 
months  in  every  year,  and  attendance  three  days 
at  least  in  the  week  for  five  more  months,  that  is, 
giving  full  three  fourths  of  that  time  to  the  Court 
of  Chancery,  which  he  now  gives  ;  and  also  as- 
sisting the  Lords  in  deciding  on  appeals  from  all 
the  Courts  of  equity  in  England  and  Ireland — must 
be  sufficient  practice  in  the  business  of  a  Court  of 
'equity  to  retain  in  the  mind  of  any  man  the  fami- 
liarity with  that  business  of  a  Court  of  equity 
which  he  has  acquired,  and  to  make  the  appeals 
from  the  Chancery  to  the  Lords  very  different 
from  "  an  appeal  from  a  Judge,  perfect  master  of 
"  the  law  he  is  to  administer,  to  one  who  has  but 
M  an  imperfect  recollection  of  it  ;  from  one  who 
"  has  never  departed  from  what  may  be  considered 
"  as  his  native  Court,  to  one  who  has  migrated  into 
u  another  place,  and  returns  as  a  kind  of  foreigner.'* 
This  extraordinary  supposition,  on  which  the  ar- 
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gument  of  the  pamphlet  principally  turns,  is  so 
utterly  unfounded,  and  so  very  extravagant,  that 
it  is  astonishing  that  even  over-eagerness  should 
have  led  any  man,  acquainted  with  the  subject,  so 
far  astray.     The  assistance  proposed  to  be  given 
to  the  Chancellor,  properly  used,  will  be   so  far 
from  leading  to  this  consequence,  that  its  direct 
tendency  will  be  to  render  the  Chancellor  more 
capable  of  deciding  great  and  important  points,  by 
enabling  him  to  throw    the  burden  of  less  im- 
portant business  on  his  assistant,  and  to  take  the 
more  important  to  himself.     Thus  the  Master  of 
the  Rolls  in   Ireland  has  been  usually  principally 
engaged  in  hearing  what  are  there  called  short 
causes,  or  matters  in  which  no  important  question 
arises,    whilst    the  Chancellor  took  upon  himseif 
principally   the   decision   of  the    more  important 
cases.     And  the  pamphlet  itself  states  that  such 
was  the  case  formerly  in  England,  though  the  pres- 
sure of  increased  business  has  now  carried  import- 
ant cases  to  the  Rolls.     A  vast  portion  of  the 
Chancellor's  time  is  occupied  by  matters  which  re- 
quire   principally    familiarity    with     the    ordinary 
course  of  business,  attention,  and  caution  ;  where, 
upon  reading  the  documents,  or  upon  mere  state- 
ment of  undisputed  facts,  the  order  to  be  made  is 
almost  of  course.     Surely  to  relieve  the  Chancellor 
from  this,  which,  to  an  informed  man,  is  mere 
labour,  is  not  likely  to  destroy  his  knowledge  of 
the  system  of  jurisprudence  administered  in  his 
Court.  3 
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The  whole  argument  of  the  pamphlet,  there- 
fore, built  on  the  supposition  that  the  Chancellor, 
having  an  additional  assistant,  and  giving  more  of 
his  time  to  judicature  in  the  House  of  Lords, 
would  become  ignorant  of  the  business  of  the  Court 
of  Chancery,  is  a  fabric  without  foundation';  it  is 
false  in  its  assumptions,  and  false  in  its  conclusions. 

It  appears  extraordinary,  too,  that  it  should  not 
have  occurred  to  so  acute  a  mind  as  that  of  the  wri- 
ter of  the  pamphlet,  that  even  in  the  discussions  on 
writs  of  error  from  the  Courts  of  common  law  in 
England  and  Ireland  in  the  House  of  Lords,  the 
mind  of  the  Chancellor  must  be  constantly  exercised 
in  that  learning  on  which  the  rules  of  a  Court  of 
equity  are  founded  ;  and  that,  even  in  the  discus- 
sion of  appeals  from  Scotland,  the  consideration  of 
the  general  principles  of  law  and  equity,  as  admi- 
nistered in  the  Scotch  tribunals,  must  tend  to 
open  the  mind  of  a  man  habituated  in  the  practice 
of  the  English  Courts  of  equity,  and  render  him 
more  capable  of  an  enlarged  view  of  the  subjects  of 
iurisdiction  in  those  Courts. 

An  instance  occurs  to  show  that  even  long  at- 
tendance in  another  Court  has  not  the  disabling  and 
degrading  consequences  attributed  to  it  by  the 
pamphlet.  The  late  Lord  Mansfield,  during  many 
years  after  he  became  Chief  Justice  of  the  King's 
Bench,  frequently  assisted  in  the  Lords  on  the 
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decision  of  appeals  from  Courts  of  equity ;  and 
though  almost  his  whole  time  was  then  occupied  in 
a  Court  of  law,  and  he  had  no  means  of  retaining 
his  familiarity  with  proceedings  in  equity  but  his 
occasional  attendance  on  appeals  in  the  Lords,  yet 
no  man  considered  him  as  utterly  unfit  to  assist 
the  judgment  of  the  Lords  on  those  appeals. 

The  pamphlet  proceeds  to  state  a  supposed  novel 
practice  of  the  Court  of  Chancery  upon  motions 
and  petitions;  and  refers  to  the  Noble  and  Learned 
Lord  at  the  head  of  that  Court  as  the  authority  for 
that  statement.  The  writer  must  certainly  have 
mistaken  the  Noble  and  Learned  Lord ;  for  the 
practice  of  making  orders^  appointing  receivers  of 
estates,  managers  of  manufactories  and  mercantile 
concerns,  for  paying  money  into  Court,  restrain- 
ing the  working  of  mines,  diverting  of  water- 
courses, or  making  of  navigable  canals,  and  other 
works  of  a  similar  kind,  upon  motion  or  petition 
before  the  hearing  of  the  cause,  was  the  practice 
of  the  predecessors  of  that  Noble  and  Learned 
Lord,  as  far  back  as  there  are  traces  of  the  pro- 
ceedings of  the  Court,  and  as  the  Objects  of  such 
orders  were  common  in  the  country.  The  writer 
of  the  pamphlet  probably  took  this  statement  from 
report,  and  in  consequence  of  the  Noble  and 
Learned  Lord  having  observed  that  the  business  of 
the  Court  of  Chancery  on  motions  had  greatly  in- 
creased, and  that  it  had  become  a  practice  to  bring 
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forward  on  motion  upon  bill  and  answer,  or  affi- 
davits, questions  decisive  of  the  cause  ;  in  conse- 
quence of  which,  considerable  expense  and  delay 
had  been  saved  to  the  individual  suitors,  though 
perhaps  such  motions  might  occupy  the  time  of  the 
Chancellor,  to  the  injury  of  those  whose  causes 
could  only  be  decided  on  a  regular  hearing. 

The  writer  of  the  pamphlet  is  also  mistaken  in 
supposing  that  it  is  now  proposed  wholly  to  transfer 
theimportant  functions,  to  which  hehas  thus  alluded, 
to  the  new  Deputy,  adding  an  assertion,  that  the 
Master  of  the  Rolls  does  not  exercise  them.  That 
former  Masters  of  the  Rolls  did  exercise  them  is 
unquestionable,  though  applications  for  these  pur- 
poses were  not  commonly  made  at  the  Rolls.  But 
formerly,  and  within  the  memory  of  the  writer  of 
these  pages,  the  Master  of  the  Rolls  frequently 
sate  for  the  Chancellor  upon  motions,  both  in 
term-time,  and  at  the  Seals  ;  and  the  principal 
Jabour  of  disposing  of  motions  at  the  Seals  was  at 
one  time  generally  thrown  on  the  late  Sir  Thomas 
Sewell,  then  Master  of  the  Rolls.  There  did  not 
then  exist  any  dread  that  the  Chancellor  would  lose 
all  familiarity  with  the  business  of  his  Court  if  he 
did  not  sit  there  on  every  day  in  every  week,  on 
every  cause,  on  every  motion,  on  every  petition. 
But  why  does  the  writer  of  the  pamphlet  suppose 
that  the  important  part  of  these  functions  is  to  be 
transferred  to  the  new  Deputy  ?     The  writer  will 
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not  attribute  much  clanger  to  suffering  the  Deputy 
to  dispose  of  motions  of  course,  or  motions  of  or- 
dinary occurrence,  which  were  formerly  very  fre- 
quently heard  by  the  Master  of  the  Rolls,  sitting 
to  relieve  the  Chancellor  on  his  going  to  the  House 
of  Lords,  or  on  other  official  duty.  The  attend- 
ance of  the  Chancellor  on  the  judicial  business  of 
the  Lords,  may  not  be  required  on  the  morning  of 
those  days,  during  the  session  of  Parliament, 
which  have  been  usually  set  apart  for  motions; 
and  the  great  burden  both  of  motions  and  petitions 
generally  falls  when  Parliament  is  not  sitting.  The 
decisions  of  the  new  Deputy  may  be  reheard  before 
the  Chancellor,  and  therefore  important  cases  will 
most  commonly  be  brought  before  the  Chancellor  in 
the  first  instance,  which  is  the  principal  reason  why 
such  cases  have  not  hitherto  been  more  frequently 
brought  before  the  Master  of  the  Rolls.  Neither 
is  an  appeal  of  this  description  a  novelty  in  the 
Court;  but  such  appeals  have  not  been  numerous, 
because  the  Master  of  the  Rolls,  sitting  for  the 
Chancellor,  has  generally  declined  hearing  mo- 
tions of  such  a  description,  and  it  must  be  pre- 
sumed that  the  new  Assistant  will  act  with  similar 
discretion.  The  evils,  therefore,  which  the  pam- 
phlet supposes  willarise  from  the  hearing  of  motions 
and  petitions  by  this  Assistant  cannot  be  greater 
than  what  might  have  arisen  when  the  Master  of 
the  Rolls  sate  more  frequently  to  assist  the  Chan- 
cellor; ^nd  as  they  did  not  then  appear  to  be  of  any 
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magnitude,  they  probably  will  be  as  little  alarming 
in  future  if  the  new  Assistant  should  be  appointed. 

How  the  appointment  of  an   Assistant  Judge 
should  increase  the  number  of  appeals  to  the  Chan- 
cellor, except  as  it  may  produce  the  hearing  of  a 
greater  number  of  causes  by  Judges  whose  deci- 
sions are  subject  to  that  appeal,  it  is  difficult  to 
imagine.     If  the  Master  of  the  Rolls  could  hear 
twice  the  number  of  causes  now  heard  by  him, 
which  would  be  very  advantageous  to  the  suitors 
of  the  Court,  there  might  be  twice  the  number  of 
appeals  from   his  decisions  which  there  now  are ; 
but  no  one  would  complain  if  it  were  possible  for 
the  Master  of  the  Rolls  to  give  such  increased  des- 
patch to  the  business  of  the  Court.     If  the  judi- 
cial business  of  the   Lords  cannot  be  despatched 
without  the  proposed  additional  attendance  of  the 
Chancellor,    and  if  that  attendance  must,  there- 
fore, be  given  ;  either  the  business  of  the  Court 
of  Chancery  must  stand  still,  whilst  the  Chancellor 
is  so  employed,  or  some  other  person   must  do 
that  business  for  him  :  and,  therefore,  either  there 
must  be  a  delay  of  business,  amounting  to  an  ab- 
solute denial  of  justice  in  the  Court  of  ultimate  ap- 
peal, or  the  inconvenience   must  be    suffered  of 
some   appeals   from   an   Assistant    Judge  to    the 
Chancellor  in  the  Court  of  Chancery.    The  choice 
is  between  two  evils,  one  of  enormous  magnitude, 
the  other  comparatively  very  small.     The  pam- 
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phlet  dwells  upon,  and  outrageously  magnifies,  the 
smaller  evil,  and  pays  no  attention  to  the  greater. 

The  pamphlet  concludes  with  an  assertion,  tbat 
the  Bill  now  before  the  Commons  leaves  it  altOr- 
gether  uncertain  what  the  functions  of  the  pro- 
posed Assistant  Judge  are  to  be.  The  Bill  fully 
describes  what  they  may  be,  by  the  powers  which 
it  proposes  to  give  to  his  office  ;  but  it  subjects 
him,  in  the  exercise  of  his  powers,  to  the  control 
of  the  Chancellor,  for  the  very  purpose  of  enabling 
the  Chancellor  to  give  to  those  powers  those  ob- 
jects which  will  enable  the  Assistant  to  despatch 
such  parts  of  the  business  of  the  Court  as  may  be 
administered  in  the  absence  of  the  Chancellor  with 
the  least  inconvenience,  and  with  the  least  proba- 
bility of  appeal. 

On  the  whole,  the  pamphlet  is,  in  a  great  de- 
gree, a  misrepresentation  of  the  measure  proposed, 
and  of  its  probable  effects.  It  dwells  on  possible 
inconveniencies  comparatively  small,  and  overlooks 
the  great  and  important  benefit  which  all  the 
suitors  in  the  United  Kingdom  will  derive  from  the 
despatch  of  the  judicial  business  of  the  House  of 
Lords,  and  the  assistance  of  the  Chancellor  in  the 
despatch  of  that  business  ;  the  benefit  which  the 
suitors  in  the  Court  of  Chancery  will  derive  from 
the  despatch  of  that  business  which  may  be  des- 
patched by  the  Assistant  Judge,  both^whilst  thp 
phancellor  shall  be  also  sitting  upon  the  business 
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of  the  Court,  and  whilst  the  Chancellor  shall  be  in 
attendance  on  the  House  of  Lords. 

It  is  true,  the  same  counsel  cannot  attend  the 
judicial  business  of  the  House  of  Lords  and  the 
judicial  business  of  the  Court  of  Chancery,  at  the 
same  time  ;  and  this  will  naturally  lead  to  the 
bringing  before  the  Assistant  Judge,  only  business 
of  course,  or  of  minor  importance,  whilst  the  Chan-? 
cellor  shall  be  engaged  in  judicial  business  in  the 
House  of  Lords  ;  and  though  this  may  be  advan- 
tageous to  some  of  the  junior  counsel,  it  can  scarcely 
injure  those  who  are  usually  employed  in  the  Lords. 
And  if,  to  enable  the  Chancellor  and  his  Assistant 
to  sit  at  the  same  time  on  the  business  of  the 
Court  of  Chancery,  a  Court  shall  be  provided  for 
the  Assistant  adjoining  to  that  in  which  the  Chan^ 
celior  sits,  the  experience  of  Ireland  (where  the 
Chancellor  and  Master  of  the  Rolls  usually  sit  at 
the  r>ame  time)  has  proved,  that  the  business  may 
be  done  without  injury  to  the  counsel  in  whose 
hands  it  principally  was  before  the  establishment  of 
the  additional  Judge. 

Although  the  writer  of  the  pamphlet  objects  to 
the  Bill  now  before  the  House  of  Commons  with- 
out proposing  any  other  means  of  remedying  the 
dreadful  evil  arising  from  the  delay  of  justice  in  the 
Court  of  ultimate  appeal  ;  and,  therefore,  if  hia 
objections    were    to  prevail,  he  would  leave  the 
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Whole  United  Kingdom  to  suffer  under  an  intole- 
rable grievance  without  hope  of  redress ;  an  omis- 
sion which  may  be  considered  as  a  tacit  confession 
that  he  had  formed  no  plan  for  remedying  the  evil, 
en  which  he  could  rely  with  any  confidence ;  yet 
it  may  be  useful  to  consider  whether  any  remedy 
has  been  suggested,  which  may  be  free  from  ma- 
terial objection,  or  comparatively  less  objectionable 
than  the  measure  now  under  the  consideration  of 
Parliament. 

As  far  as  the  writer  of  these  pages  has  been  in- 
formed, two  projects  only  have  been  suggested  for 
this  purpose ;  neither  of  which,  it  is  to  be  pre- 
sumed from  his  silence,  has  met  with  the  appro- 
bation of  the  writer  of  the  pamphlet ;  and,  indeed, 
both  are  liable  to  the  most  serious  objections,  and 
both  are  nugatory  for  the  purpose  proposed, 
namely,  to  enable  the  Chancellor  to  give  that  at- 
tendance in  the  House  of  Lords  which  is  necessary 
for  the  due  despatch  of  their  judicial  business,  and 
at  the  same  time  to  provide  for  the  despatch  of 
the  business  of  the  Court  of  Chancery  in  his  ab- 
sence. 

One  of  the  projects  thus  suggested  has  been  aU 
ready  noticed;  the  separation  of  the  office  cf 
Speaker  of  the  House  of  Lords  from  the  office  of 
Chancellor.  The  impropriety  of  this  separation 
has,  it  is  trusted,  been  already  shown  ;  and  it  was 
k>ng  ago  abandoned,  on   full  consideration,  as  a 
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measure  which  would  probably  be  productive  of 
consequences  fatal  to  the  due  administration  of 
justice  throughout  the  United  Kingdom.  That 
project  has  not  been  suggested  during  the  pen- 
dency of  the  measure  now  under  consideration, 
and  it  may  be  presumed  that  it  has  been  generally 
abandoned* 

The  other  project  has  been  more  recently  men- 
tioned, and,  perhaps,  may  not  have  been  abso- 
lutely abandoned.  Its  object  was  to  take  from  the 
Chancellor  the  administration  of  the  bankrupt 
laws,  and  thus  to  relieve  his  office  from  a  con- 
siderable burden. 

It  is  a  decisive  objection  to  this  project,  if  in- 
tended to  assist  the  despatch  of  business  in  the 
Court  of  ultimate  appeal,  that  it  could  not  have 
that  effect :  it  would  not  enable  the  Chancellor  to 
give  the  attendance  in  that  Court  which  the  pres- 
sure of  business  requires,  and  at  the  same  time 
provide  for  the  despatch  of  business  in  the  Court 
of  Chancery  in  his  absence.  For  if  the  Chancel- 
lor must,  for  the  despatch  of  judicial  business  in 
the  Lords,  sit  there  during  the  session  of  Parlia- 
ment on  three  days  in  every  week,  from  ten 
o'clock  in  the  morning  till  three  in  the  afternoon,- 
as  proposed  by  the  Lords,  and  which  is  absolutely 
necessary  under  the  present  circumstances,  it  is 
evident  that  he  could  not  sit  in  the  Court  of  Chan- 
cery during  those  days ;  and  it  is,  therefore,  evi« 
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itent  that  during  those  days  the  business  of  thfc 
Court  of  Chancery,  usually  transacted  by  the 
Chancellor,  must  stand  still,  unless  an  Assistant 
Judge  should  be  provided,  who  might  sit  for  the 
Chancellor  on  those  days.  Relieving  the  Chan- 
cellor, therefore,  from  the  bankrupt  business 
would  not  enable  him  to  give  the  additional  at- 
tendance required  in- the  Court  of  appeal  ;  and  it 
is  clear  that  no  measure,  which  will  not  provide 
fdrthe  transaction  of  the  business  of  the  Court  of 
Chancery  whilst  the  Chancellor  shall  be  engaged 
in  the  Court  of  appeal,  can  enable  the  House  of 
Lords  to  despatch  its  judicial  business  with  the 
assistance  of  the  Chancellor. 

The  separation  from  the  office  of  Chancellor  of 
the  administration  of  the  bankrupt  laws  would, 
therefore,  be  a  measure  absolutely  nugatory  as  a 
project  to  give  despatch  to  the  judicial  business  of 
the  Lords.  And  it  is  extraordinary  that  the  bu- 
siness in  bankruptcy  should  have  been  selected 
from  the  various  official  duties  of  the  Chancellor 
for  this  purpose,  as  the  sittings  of  the  Chancellor 
on  bankrupt  business  have  beefi  ordinarily  ap- 
pointed at  times  which  do  not  interfere  with  the 
judicial  business  in  Parliament ;  and,  therefore,* 
the  ordinary  sittings  in  bankrupt  would  not  pre- 
vent the  attendance  of  the  Chancellor  in  the  Court 
of  appeal  at  the  times  required.  He  might  give 
that  attendance,  and  yet  the  business  in  bank- 
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ruptcy  might  be  despatched  as  usual.  It  is  othef 
business  of  his  office,  and  especially  the  proper 
business  of  the  Court  of  Chancery  as  a  Court  of 
equity,  which  would  directly  interfere  with  the 
proposed  additional  attendance  in  the  Lords.  This 
project,  therefore,  has  been  manifestly  suggested 
by  some  person  unacquainted  even  with  the  routine- 
of  business  of  the  Chancellor. 

But  whoever  may  have  suggested  this  project, 
has  been  as  little  acquainted  with  the  nature  of  the 
Chancellor's  jurisdiction  in  bankruptcy  as  with  the 
routine  of  his  business  in  general.  The  jurisdic- 
tion is  of  the  utmost  importance,  and  is  subject  to 
no  appeal.  It  is  in  the  first  instance  ministerial, 
and  so  far  original.  It  is  secondarily  appellate ; 
but  the  original  and  appellate  jurisdictions  are  fre- 
quently blended  in  exercise.  The  issuing  of  com- 
missions of  bankrupt,  and  all  the  questions  arising 
upon  the  issue,  are  matters  of  original  jurisdiction* 
The  execution  of  the  commission  is  intrusted  to 
the  Commissioners,  who  are  Assistant  Judges^ 
given  to  the  Chancellor  by  the  authority  of  Par- 
liament to  enable  him  to  execute  the  bankrupt 
laws  ;  and  this  is  another  instance  in  which  As- 
sistant Judges  have  been  given  to  the  Chancellor, 
without  whose  aid  it  would  be  impossible  for  him 
to  administer  the  laws.  The  Commissioners  de- 
termine, in  the  first  instance)  on  every  part  of  the 
subject,  subsequent  to  the  issue  of  the  commission. 
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until   the  close    of  their  proceedings ;   and  the 
whole  business  of  a  bankruptcy  may  be  transacted 
without  further  application  to  the  Chancellor,  un- 
til the  bankrupt  shall  apply  for  an  allowance  of  his 
certificate.     But  all  the  proceedings  of  the  Com- 
missioners are  liable  to  revision  by  the  Chancellor  ; 
and  so  far  his  jurisdiction  in  bankruptcy  is  appel- 
late.    His  control  is  also  continual  over  the  com-* 
mission  itself,  and  over  the  conduct  of  the  Com- 
missioners in  its  execution,  as  well  as  over  their 
judicial  decisions.     In  all  cases  his  jurisdiction  is 
exercised  summarily.     It  applies   to   subjects   of 
most  important   consideration,    especially   to  the 
commercial  world ;  and,  perhaps,  the  Chancellor 
in  the  course  of  every  year  decides  more  import- 
ant commercial  questions  than  all  the  other  Courts 
id   Westminster  Hall  taken    together;    many  of 
them  of  the   most  complicated  nature,  requiring 
nice  investigation,  great  knowledge  of  law,  and  - 
that  familiarity  with  the  particular  business  which 
long  habit  only  can  acquire  :  and  though  parts  of 
the  duty  might  be  discharged  by  a  person  of  less 
acquirements,  the  most  important  cases,  and  the 
general  control,  imperiously  demand  all  the  know^ 
ledge  and  experience  of  the  most  able  Judge, 

To  create  a  fit  Judge,  therefore,  without  ap- 
peal, in  matters  of  bankruptcy  only,  would  require 
the  selection  of  the  first  abilities  and  experience, 
for  whom  aii  appointment  tnust  be  rnade  equal  tQ 
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his  character,  to  the  sacrifice  which  he  must  make 
of  the  emoluments  of  his  profession,  and  to  the 
important  office  which  he  would  have  to  discharge. 
The  Judge  thus  created  would  be  wholly   uncon- 
nected with  the  general  administration  of  justice  ; 
and  it  would  be  difficult  to  preserve  for  his  deci- 
sions that  respect  in  other  Courts  which  is  due  to 
the  decisions  of  the  Chancellor,  placed  at  the  head 
of  the  law,  and  presiding  in  the  Court  of  ultimate 
appeal.     If  the  writer  of  the  pamphlet  is  warranted 
in  supposing  that  the  limited  attendance  of  the 
Chancellor  in  the  Court  of  ultimate  appeal  would 
tend  to  destroy  his  familiarity  with  the  business  of 
a  Court  of  equity  ;  the  constant  application  of  the 
mind  of  a  Judge  having  jurisdiction  only  in  bank- 
ruptcy, to  that  subject  alone,  must  much  more  tend 
to  remove  from  his  mind  all  familiarity  with  the 
proceedings  in  other  Courts,  which  his  early  life 
may  have  given  him.     The  administration  of  jus- 
tice in  bankruptcy,  without  appeal,    might   thus 
become  a  system  discordant  with  the  general  law 
of  the  country,  without  any  intentional  assump- 
tion of  unwarranted  power,  and  merely  from  the 
character  which   it  might  acquire  from  the  consti- 
tution of  the  jurisdiction  to  which  it  would  be.  in- 
trusted. 

If,  to  avoid  this  evil,  an  appeal  to  the  Lords 
were  suggested,  a  much  greater  portion  of  their 
time  v*ou!d  be  required  for  the  decision  of  suck 
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appeals  than  the  time  riow  proposed  to  be  allotted 
to  the  discharge  of  their  present  judicial  func- 
tions :  and  consequently  the  Chancellor,  if  he 
should  attend  their  decisions,  must  absent  himself 
still  more  from  the  Court  of  Chancery^ 

The  issuing  and  superseding  of  commissions  of 
bankrupt,  if  commissions  were  under  this  project 
still  to  issue,  must  also  be  taken  from  the  Chan- 
cellor and  given  to  this  new  officer  ;  and  a  new 
Seal  must  be  established  for  this  purpose  :  for  it 
could  not  be  proposed  to  make  the  person  holding 
the  Great  Seal  subordinate  to  this  new  officer;  and 
whoever  has  the  jurisdiction  in  bankruptcy  must 
have  the  control  over  the  commission  of  bankrupt. 
If  the  project  were  to  extend  to  abolish  the  admi- 
nistration by  commissioners,  some  new  machinery 
must  be  substituted,  and  a  machinery  applicable 
to  every  part  of  the  country.  What  that  machi- 
nery should  be,  would  be  a  very  difficult  question, 
and,  perhaps,  the  subject  of  endless  controversy  ; 
and  whilst  all  this  should  be  adjusting,  the  pro- 
jector must  propose  that  the  business  of  the  Court 
of  ultimate  appeal  for  all  parts  of  the  United 
Kingdom  should  be  as  imperfectly  administered  as 
it  now  is,  with  accumulated  evil  produced  by  delay; 
forgetting,  that,  if  ever  his  project  should  be  accom- 
plished, the  Lords  would  remain  as  embarrassed  in 
the  exercise  of  their  jurisdiction  as  they  now  are; 
that  his  project,  if  accomplished,  would  not  enatye 
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ditional  attendance  required. 

But  the  Bill  objected  to,  and  which  is  now  de-» 
pending,  does  offer  all  the  assistance  for  the  des- 
patch of  the  bankruptcy  business,  which  can  be 
given  without  a  total  change  of  the  jurisdiction. 
It  would,  if  passed  into  a  law,  enable  the  Assistant 
Judge  to  sit  for  the  Chancellor  in  matters  of  bank- 
ruptcy, as  well  as  in  other  matters,  as  the  Chan- 
cellor, should  direct,  and  subject  to  his  control. 
In  bankruptcy,  as  in  other  judicial  business,  there 
are  matters  to  be  transacted  of  minor  importance, 
some  requiring  only  the  satisfactory  proof  of 
alleged  circumstances,  others  defending  on  the 
use  of  ordinary  discretion,  others  merely  requiring 
the  authority  of  the  Court ;  and  in  all  such  cases 
the  Chancellor  might,  under  the  authority  of  the 
proposed  Bill,  refer  the  matter  to  the  consideration 
of  his  Assistant  Judge,  subject  to  his  control.  To 
make  this  assistance  useful  to  the  Chancellor,  and 
productive  of  no  inconvenience,  it  is  necessary 
that  the  Assistant  Judge  should  act  only  in  such 
cases,/  and  in  such  manner,  as  the  Chancellor 
should  direct,  and  that  the  Chancellor's  officers 
should  attend  him  for  that  purpose.  Great  con- 
fusion might  otherwise  follow  ;  and  perhaps  the 
Chancellor  might  be  too  frequently  called  upon  ta 
review  the  orders  of  his  Assistant,  if  his  previous 
confrol  had    not   prescribed   the   limits    of    the 
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Assistant's  duties.    The  jurisdiction  in  bankruptcy 
proceeding  principally  on   petitions,    which  state 
the  subject  matter,  and  the  objects  of  the  applica- 
tion, a  selection  might  be  made  even  of  individual 
cases,  oh  perusal  of  the  petition  when  presented ; 
and  the  Chancellor  might,  in  the  first  instance, 
order  the  petition  to  be  heard  before  the  Assistant. 
In  a  variety  of  cases  this  would  avoid  considerable 
delay,    as  the  Assistant  might  sit  to  hear  such 
petitions  at  any   time  when   the  Chancellor  was 
sitting  in  the  Court  of  Chancery.     A  general  ar- 
rangement might   also  be   made    for   attributing 
such  parts  of  the  business  as,  in  the  language  of 
the  practitioners,  may  be  called  business  almost  of 
course,  to  the  Assistant  Judge,  who  might  des- 
patch such  business  also,  whilst  the  Chancellor 
was  engaged  in  the  Court  of  Chancery.    It  is  easy 
to  foresee,  that  in  this  manner  the  business  of  the 
Chancellor,  not  only  in  bankruptcy  but  in  other 
parts  of  his  official  duties,   might  receive  a  des- 
patch, the  extent  of  which  might  be  considerable 
and   highly   beneficial    to    the   suitors.     But   the 
selection  and  the  arrangement  necessary  for  this 
purpose,  in  all  the  different  departments,  as  well 
as  in  bankruptcy,  must  be  made  from  time  to  time 
by  the  Chancellor  himself,  and  must  be  absolutely 
tinder  his  control :    they  must  be  the  result  of 
observation,  and,  in  many  cases,  of  experience;  and 
those  first  adopted  might  be  found  in  practice  to 
require  considerable  change,  both  by  restriction  and 


50 

uy  extension.  No  line,  therefore,  can  be  drawn'  by 
the  Legislature  ;  and  under  the  proposed  control^ 
the  discretion  of  the  Assistant  Judge  would  lead 
him  to  decline  the  decision  of  cases  which  he 
might  find  to  be  more  fit  to  be  reserved  for  the 
judgment  of  the  Chancellor;  a  discretion  com- 
monly exercised  by  the  Master  of  the  Rolls,  when 
sitting  for  the  Chancellor. 

The  two  projects  hitherto  suggested  are  clearly 
inadequate  to  the  principal  purpose  of  the  Bill 
now  pending — the  enabling  the  House  of  Lords  to 
give  the  necessary  attendance  in  the  despatch  of 
their  judicial  business  with  the  assistance  of  the 
Chancellor  ;  and  they  would  be  evidently  mis- 
chievous in  their  consequences.  It  is  hardly  pro- 
bable, that,  after  the  subject  has  undergone  so 
much  consideration  for  so  many  years,  any  fourth 
project  should  now  be  proposed ;  or,  if  proposed, 
should  appear  worthy  of  consideration:  but  if  any 
such  should  be  suggested,  it  should  be  recollected, 
that  the  evil  which  the  depending  Bill  seeks  to 
remove,  is  one  which  requires  to  be  removed 
without  further  delay.  Its  magnitude  is  enor- 
mous ;  its  consequences  are  already  dreadful ;  it 
is  continually  increasing ;  if  its  progress  be  not 
rapidly  arrested,  it  may  arrive  at  a  height  which 
may  baffle  every  attempt  to  remove  it ;  and  ar 
complete  subversion  of  the  judicial  system  now 
applicable  to  all  the  three  parte  of  the  United 
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Ring-dom  in  the  last  resort,  may,  and  indeed,  if 
no  remedy  shall  be  timely  adopted,  must,  ensue'. 
The  evil  must  remain,  and  increase^  unless  the 
Lords  shall  think  fit  to  discharge  their  judicial 
functions  without  the  assistance  of  the  Chancellor, 
or  any  distinguished  law  officer,  or  Unless  ah 
Assistant  Judge  shall  be  provided  to  transact  other 
business  of  the  Chancellor,  whilst  he  shall  be 
employed  in  giving  that  assistance ;  and  so  long 
as  the  evil  shall  remain  without  a  remedy,  either 
by  giving  the  required  assistance  to  the  judicature 
of  the  Lords,  or  creating  some  new  Court  of  ulti- 
mate appeal,  there  is  danger  even  of  the  suspen- 
sion, in  a  great  degree,  by  means  of  appeals  and 
writs  of  error,  of  the  efficacy  of  the  judgments  of 
all  the  ordinary  Courts  of  justice  within  the 
United  Kingdom,  wherever  the  spirit  of  the  liti- 
gating parties,  or  the  magnitude  or  importance  of 
the  subject  in  dispute,  or  the  degree  in  which  it 
may  affect  individuals,  shall  induce  applications  to 
a  Court  of  appeal,  which  may  be  for  many  years 
utterly  unable  to  review  the  contested  judgment. 
In  many  cases  now  before  the  Lords,  the  object  of 
the  original  suit  has  been  lost  by  the  delay  which  has 
happened,  or  will  probably  be  lost  before  the  case 
can  be  despatched  ;  and  in  many  the  value  of  the 
delay  already  obtained,  or  which  probably  may  be 
obtained,  may  be  estimated  as  equal  to  the  value 
of  the  property  in  contest ;  whilst  the  uncertainty 
of  the  result,  in  other  cases,  has  destroyed  the 

H 


53 

happiness  of  individuals,  and  disabled  them  from 
pursuing  courses  of  industry,  engaging  in  a  trade 
or  profession,  educating  their  children  suitably  to 
their  future  circumstances,  discharging  duties  of 
charity  or  affection,  or  even  arranging  their  affairs 
by  testament,  in  contemplation  of  death.  Those 
only  who  have  had  the  opportunity  of  viewing  this 
subject  intimately,  as  it  affects  individuals,  can 
have  any  idea  of  the  dreadful  consequences  which 
the  delay  in  the  proceedings  in  the  Court  of  ulti- 
mate appeal  has  produced,  and,  till  a  remedy 
shall  be  applied,  must  produce. 
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